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L INTRODUITION

Commissioned polii-e officers and sergeants of the City of Seattle (the “Crty™) are
represented for the jurposes of collective bargaining by the Seattle Police Officers” Guild
(the “Guild”). The ity and the Guild have been parties to collective bargaining
agreements for mari; years, most recently for agreements effective through 2006 (Ex 2)
and 2010 (Ex 1). Trose agreements describe the investigatory procedures folloved by
the City when it is r :quired to respond to public disclosure requests under the Stite’s
Public Records Act (the “PRA™). As an established part of that procedure, the City
redacted officers’ ni.mes and serial numbers from requests concerming sustained

violations.

In 2007, while negatiating the negotiating the collective bargaining agreement that
expired at the end ¢ 72010 (the “Agreement™), there was a much-publicized incident in
which Seattle polict officers were accused of misconduct. In response to community
concern, Mayor Greg Nickels convened the Police Accountability Review Panel (the
“PARP™) of promir snt community members to assess the Seattle Police Department’s
(the “SPD”) accoun ability sysiem. The PARP issued a final report in early 2003 in
which it made 29 re :ommendations “for enhancing and strengthening the police
accountability syster,” including reforms of the SPD’s Office of Professional

Accountability (the "OPA™). (Ex 3)

After being contacti:d by the Mayor’s office in early 2008, the Guild agreed to consider
incorporating some of the recommendations into the negotiations in progress. The
recommendation relzvant for this proceeding i1s number 24:

24. The OPA sliould adopt a policy that requires public disclosure of all OPA
records to the maximum extent allowed by law. Records of all sustained
complaints, inc: uding the punishment imposed, should be made public in a
format designei! to protect the privacy of the officers and complainants to the
extent required by law.

The parties agreed t make several changes to Article 3.6(K) of the Agreement t reflect
the PARP recomme ndation including the following: “It is understood that an officer’s

personal identifying information shall be redacted from all records released.”

The parties signed t 12 Agreement in July 2008, and the City continued its practice of

redacting officers’ | ersonal information in requests about sustained violations until the
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spring of 2009. At -hat time, at the direction of Assistant Police Chief Dick Reed, the
OPA began notifying affected officers that it would release names and serial numbers on

public disclosure reijuests relating to sustained complaints. (Ex 6)

When the Guild wa. informed of the release of information from its members, it sought
relief from the City. When there was no informal resolution to the dispute, the Canld
filed grievances acc rding to the parties” Grievance Procedure, including a demand for

arbitration at Step 4

At an arbitration heiring on the merits of the grigvance on February 3 and 4, 2011 at the
Emplover’s offices n Seattle, Washington, the City and the Guild had the opporumnty te
make opening stateinents, submit evidence, examine and cross-examine affirme
witnesses, and argu: the issues in dispute. At the hearing, the parties stipulated 10 the
issue before the Arl:itrator and that he had jurisdiction to issue a final and binding award.
After submittal of p st hearing briefs by both parties, the hearing was declared ciosed,
and the case stood £ 1lly submitted for decision.

IL STATEMENT OF THE ISSUE
The parties agreed 1> the following stipulation:

1. Prior to 200:, when Seattle Police Department (SPD) received requests under the
Public Disclysure Act for internal investigation files that led to sustained findings,
$PD would ‘ ypically respond by providing a summary of the mvestigation with
the personal identifying information about the officer redacted. SPD asserted the
“agsential to effective law enforcement” exemption as the basis for these
redactions. The personal identifying information that was redacted included the
officer’s nar e and serial number,

2. Beginning i1: 2009, SPD began releasing larger portions of internal investigation
files that led to sustained findings. While certain information 15 now redacted or
withheld pu suant to the “essential to effective law enforcement”™ exemplion, SPD
does not redact the name of the officer subject to the sustained complaint.

The issue before thi Arbitrators;

Did the City vic:late Article 3.6(K) of the Agreement beginning in early 2009
when it ceased the redaction of officers’ names and serial numbers from public
records requesits involving sustained complaints?

If so, what is ar: appropriate remedy?
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M. RELEVANT CONTRACT PROVISIONS

Article 3 Disc plinary, Complaint Hearing, and Internal Investigation
Procedures

K. To the exten: allowable by law at the time of the request, the City will consider
application «f relevant exemptions to the public disclosure law set forth in RCW
42.17.310 with respect to personally identifying information in mternal
disciplinary proceedings files and OPA files, the nondisclosure of which is
essential to (ffective law enforcement. At lest five (5) business days pricr to
release of in ‘ormation by the City, the City shall notify an employee by nail at
their last designated home address, with a copy to the Guild, of requests lor access
to internal d sciplinary proceedings files and OPA files concerning the eraployee
made by othar than the individuals identified in 3.6H. Ii is understood that an
officer’s per jonal identifying information shall be redacted from all records
released.

Records of 2|1 sustained complaints, including the punishment imposed, should be
made public in a format designed to protect the privacy of the officers and
complainant s, consistent with the provisions of Section 3 6K

Article 18  Suburdination of Agreement

18.1  Itis understiod that the parties hereto and the employees of the City are yoverned
by the provisious of applicable Federal and State law. When any provisions thereof
are in conflict with or are different from the provisions of this Agreement, the
provisions of sa.d Federal Law and State Law are paramount and shall prevail.

18.2 It is also un¢ erstood that the parties hereto and the employees of the City are
governed by apy licable City Ordinances, and said Ordinances are paramount except
where they confict with the express provisions of this Agreement.

Article 19 Savings Clause

19.1 If any Articl: of this Agreement or any Addendum hereto should be held invalid
by operation of law or by any tribunal of competent jurisdiction, or if complaint: with or
enforcement of any Article should be restrained by such tribunal, the remainder of this
Agreement and Adi endums shall into be affected thereby, and the parties shall enter into
immediate collectiv: bargaining negotiations for the purpose of arriving at a muiually
satisfactory replaceinent of such Article.

Article 20 Entie Agreement

20.2 The parties : cknowledge that each has had the unlimited right and opporunity to
make demands and jroposals with respect to any matter deemed 2 proper subject. for
collective bargaininiz. The results of the exercise of that right are set forth in this
Agreement. Therefore, except as otherwise provided in this Agreement, the Employer
and the Guild for th: duration of this Agreement, each voluntarily and unqualitiedly,
agree to waive the r ght to oblige the other party to bargain with respect to any subject or
matter whether or not specially referred to or covered in this Agreemert.
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IV. POSITION OF THE PARTIES

The Guild makes for arguments in support of its claim that the City violated the
Agreement when it seased redacting officers’ personal information on sustained
complaints. First, it cites what it believes to be the unambiguous language of Article
3.6(K) that mandate s that “an officer’s personal identifying information shall be redacted
from all records reliased.” It also notes that this was the City’s practice for decades until

early 2009 when the: City ceased the redaction,

Next, the Guild refers to the history of bargaining relating to Article 3.6(K). Tt notes that
when the parties bej:an negotiations in 2006, neither party proposed to change the
relevant provisions. The change was the result of the public incident and the PARP
report. The Guild 4 :gues that the City negotiated with the Guild on changes to the
Agreement to allow more disclosure and the insertion of the new final sentence 10 Article

3.6(K) requiring re, action.

Next, the Guild argiies that other relevant contract provisions were added to the
Agreement to prote:t officers’ identities, notably in Article 3.5(G), which reads 'n part:
“The explanation si all make no reference to the officet’s name or any personally

identifying informa: ion in providing the explanation.”

Lastly, the Guild ar.;ues that under the 2006 collective bargaining agreement, th: City
asserted the “essent al to law enforcement” exemption as a basis for redacting oificers”
personal informatic 1 and continued doing so for almost a year under the Agreement. The
Guild also argues tlat if the City believed that it was prohibited by law from redacting the
personal informatia, it could have called for negotiations with the Guild over the invalid

provision under Art:cle 19 of the Agreement.

In sum, the Guild ai gues that this established practice, along with the parties’ bargaining
history and overall ontract provisions support its claim that the City violated the

Agreement.

The City begins its srgument with a review of the legal history of the “essential law
enforcement” exerr yion to the State’s Public Records Act. It notes that the State

Supreme Court and subsequent appeals court decisions have found that if a party wishes
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to claim this exemp ion and avoid disclosure, 1t must “present evidence sufficient to
establish a prima fa.ie case that nondisclosure was essential to effective law

enforcement.” Ame: v. City of Fircrest, 71Wn.296, 857 P.2d 1083

The City notes that 1either the SPD’s Chief nor Assistant Chief constder withholding
names of officers in sustained complaints as essential to law enforcement, and therefore

the City cannot assert this exemption.

Next, the City arguis that the whole of Article 3 6(K) is best read as being subject to its
opening clause:

To the extent a:lowable by law at the time of the request, the City will consider
application of 1 zlevant exemptions to the public disclosure law set forth in RCW
42.17.310 with respect to personally identifying information in internal
disciplinary pri ceedings files and OPA files, the nondisclosure of which is
essential to effi ctive law enforcement. (Emphasis added.)

The City will “cong der” exemptions, not necessarily assert them. Once it asserts an
exemption, it will ri-dact “an officer’s personal identifying information.” It argues that
the redaction of peronal identifying information i$ sustainable only when allowible

under State law.

Lastly, the City argi:es that the Guild’s position would require the City to assert .1 position
in court that is not allowed by the PRA, namely that the “essential to law enforcument™
exemption permits | he redactions that are the subject of this grievance.

V. DECISION

The facts in this cays are largely undisputed. For many years before the spring cf 2009,
the City redacted p: rsonal identifying information from responses to public disclosure
requests relating to sustained violations by police officers who were members of the
Guild. That change 1 in early 2009 when Assistant Chief Dick Reed instructed the staff
of the OPA to inclu. le officers’ names and serial numbers in public disclosure rejuests
relating to sustained violations. The issue before the Arbitrator is whether the City had

the nght to cease th: redaction under the terms of the Agreement.
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Negotiating Histor y

The history of the 2006 and 2010 collective bargaiming agreements relating to
nondisclosure of of! \cers’ personal information is undisputed. There were no proposals
by either party to clange the provisions of Article 3.6(K) in either negotiation urdil the
PARP recommends iong were made public in January 2008, (Ex3). The testtmoy and
evidence surroundit g the incorporation of certain PARP recommendations dem«nstrates
that the Guild and the City were in agreement about the continuation of the redaction.
According to testim »ny by City negotiator Fields, the goal for the City and the Cuild * ...
was to come to an z zreement that would vindicate the City’s mterests for more disclosure
... and it would still work for the [Guild].” (Tr, Vol. I, 112) Fields testified that the City
did not “express to 1 he Guild that it wanted to release officer’s [sic] names and other

personal identifying information.” (Tr, Vol. [, 113)

At no time during tle discussions about incorporating the PARP recommendations into
the Agreement did 1he City’s negotiators or SPD command staff propose that the: long-
standing practice of redaction should cease. On the contrary, the parties seems t have
been most compatil:le in arriving at the changes. The City gained an ability to disclose
more information, #nd the Guild protected one of its pnmary interests, the privacy of its

members.

Guild President Q7' /eill testified that there would not have been an agreement without the
insertion of the fina sentence in Article 3.6(K). With the last sentence included. the
Guild agreed to the shanges to the first sentence from “shall assert™ in the 2006 collective
bargaining agreement to “will consider” in the Agreement. With those changes, the
essence of the PAR s recommendation #24 was incorporated in the Agreement ONeill
testified that no one on the City’s side said “That’s going to create a legal problem for us.
... we had no idea t.1at they were about to change their decades old policy of redacting.”
(Tr Vol. 1, 56-57) The City’s practice of redacting the information continued unabated
until the spring of 2 )09 when SPD command staff instructed OPA staff to not redact
officers’ names in 4 1stained complaints. As SPD manager Friend-Gray testified  all

complaints that carr & out of OPA prior to 2009 asserted the essential to effective law
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enforcement exemp ions. (Tt Vol. II, p. 16) The change in the City’s practice resulted in

a grievance by the (iuild.

In discussions at the Joint Labor Management Committee in an attempt to resolve the
grievance over the 1 1atter, Guild officials asked City staff if new case law caused the
City’s change in paiicy. The City official responded that there was no new case law, that
“[i]t was just the Ci'y’s interpretation of existing case law had changed.” (Tr. Vol T, 64)
Similarly, the City’:. expert on public disclosure could not cite a recent appeals court or
Supreme Court decision on the subjeci. All cited cases were from the 19805 and 1990°s.

(Tr Vol. I, 136)

In conclusion, throu. gh the process of collective bargaining in 2008, the parties a-tived at
mutually agreeable shanges to their Agreement that continued the City’s long-standing

practice of redactiny; personal identifying information.
Contracrual Prote tions

The parties have seeral “fail-safe” provisions to address changes in circumstances
during the term of # collective bargaining agreement. However, nong was invoked by the
City. In Article 18, Subordination of Agreement, the parties agree that they are subject to
State law, the PRA )eing the law at issue in this gnevance. At no time during
negotiations or subsequently did the City assert that provisions of the PRA are “in
conflict with or diff »rent from™ provisions of the Agreement. When questioned directly,
Assistant Chief Ree¢:d could not pomnt to “a law or a case that ... [he] used m that policy
decision in 2009 to make that change from not releasing employee’s names to releasing

employee’s names in sustained complaints.” (Tr Vol. T, 187)

Under Article 19, S ivings Clause, if “any tribunal of competent jurisdiction” waould find
an article invalid, tl'e parties agreed that they would “enter into immediate collautive
bargaining negotiat:ons for the purpose of arriving at a mutvally satisfactory replacement
of such Article.” In early 2009 when Assistant Chief Reed instructed OPA stafl'to cease
the redaction of peronal identifying information, he did not cite a court ruling or legal
finding regarding A rticle 3.6(X) that necessitated the City’s change in practice His
reasoning for the change centered on the increase in the volume of public disclowure

requests and SPD cimmand staffs belief that the information should be made pubhe. He
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testified that disclosing officers’ names in sustained violations 15 the “expectatio of the
community that we serve ... that we’re open, accountable and transparent.” He iestified
that it was “the coll:ctive judgment of command staff” that “it is not essential 10 effective
law enforcement to redact the names of officers subject to sustamed complaints. * (Tt
Vol. [, 173)

Guild president 0’1 leill testified that the Guild was aware that if a new court dacision
were issued that ord ered “release of all susiained names, well, officers live with sourt
cases all the time.”  Tr Vol, T, 57) No request for bargaining was made. In its netification
to affected officers, the SPD’s letter stated that:

In compliance vith the Police Department’s obligations under the law, the
Police Departr ent intends to release requested disclosable records including
your identity, il there is a sustained case, in response to this request. (Ex 6; r
Vol. 1, 165-16¢)

Finally, under Articie 30, Entire Agreement, the parties agreed that “each has had the
unlimited right and spportunity to make demands and proposals with respect to any
matter deemed a proper subject for collective bargaining ™ Further, they agreed that:

for the duratior: of this Agreement, each voluntarily and unqualifiedly, agres: to
waive the right to oblige the other party to bargain with respect to any subject or
matter whether or not specially referred to or covered in this Agreement.

Clearly, the City ha 1 the fght to propose changes to Article 3.6(K) in 2006 and in 2008
even without the P2 RP report. Assistant Chief Reed said that he and command staff had
believed for years t)iat the personal information should have been supplied, but the City

made no such propy sals in either negotiation.

Tn sum, there was no evidence that the disclosure provision in Article 3.6(K) violated
State law, no “tribu:ial of competent junsdiction” had found the provision invalid, and the
City watved it righ: to negotiate changes by not putting forward proposats in exther the

2006 or 2010 negot. ations.
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AMERICAN ARBITRATION ASSOCIATION
BEFORE ARBITRATOR PAUL M. GRACE

Case No. 75 390 00332 09
)
In the Matter of the Arbitration )
)
Between )
) ARBITRATOR’S
Seattle Police Officxrs’ Guild ) AWARD
)
And )
)
City of Seattle }
)
)
Public Disclosure / 2elease of Names )
)
)

Having carefully considered the evidence and arguments, I render the following
AWARD:

1. The City vi lated Article 3.6(K) of the Agreement when it ceased the recaction of
officers’ names andl serial numbers from public disclosure requests concerming sastained
violations.

2. The grievan. e is sustained.

3. As of the da ¢ of this Award, the City shall comply with the Agreement znd redact
officers” names and serial numbers from all public records disclosure requests for
sustained findings per Article 3.6(K) of the Agreement.

4, Congistent v.ith the terms of the Agreement, Appendix A, Step 4(C), the City

shall bear the cost of the arbitration as the non-prevailing party,

18,2011 ¢

3 I Jhaie

Paul M. Grace
Labor Arbitrator
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